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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on July 11, 2007 has been entered. 

Election/Restrictions 

2. Newly submitted claims 15-16 are directed to an invention that is independent or distinct 
from the invention originally claimed for the following reasons: the original claims were directed 
to a product (a nonwoven fabric) and the newly included claims are directed to a method of 
making a nonwoven fabric. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for prosecution 
on the merits. Accordingly, claims 15-16 are withdrawn from consideration as being directed to 
a non-elected invention. See 37 CFR 1.142(b) and MPEP § 821.03. 

Response to Amendment 

3. Claims 2 and 8-14 have been canceled by Applicant's amendment. Claims 1, 3-7 and 15- 
16 are pending with claims 15-16 withdrawn as the claims are directed a non-elected invention. 
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Response to Arguments 

4. Applicant's arguments filed July 11, 2007 have been fully considered but they are not 
persuasive. 

a. Independent claim 1 has now been amended to require that the elastomeric and 
nonelastomeric fibers "are uniformly mixed together by spinning with a melt-blowing or 
a spun bonding method that use a spinneret having both a spinning hole for discharging 
elastomeric resin and another spinning hole for discharging nonelastomeric resin 
thereon", and further require that "the ratio of Bd/Ad is no less than 2". 

It is noted herein that even though product-by-process claims are limited by and 
defined by the process, determination of patentability is based on the product itself. The 
patentability of a product does not depend on its method of production. If the product in 
the product-by-process claim is the same as or an obvious from a product of the prior art, 
the claim is unpatentable even though the prior product was made by a different process. 
In re Thorpe, 227 USPQ 964, 966 (Fed. Cir. 1985). The burden has been shifted to the 
applicant to show unobvious differences between the claimed product and the prior art 
product. In re Marosi, 218 USPQ 289, 292 (Fed. Cir. 1983). The prior art of SISSON 
either anticipated or strongly suggested the claimed subject matter. It is noted that if the 
applicant intends to rely on Examples in the specification or in a submitted Declaration to 
show non-obviousness, the applicant should clearly state how the Examples of the 
present invention are commensurate in scope with the claims and how the Comparative 
Examples are commensurate in scope with the SISSON reference. 
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b. Applicants argue that the mixing uniformity of the fibers in the Sisson reference is 
lower than that in the instant invention and further argue that the prior art does not 
provide the now claimed Bd/Ad ratio. 

As previously stated, Applicant's are not commensurate in scope with the claims 
since there is no degree of uniformity specified in the claims. It is further noted that 
SISSON teaches mixing and intermingling of the filaments prior to collection thereof on 
the forming surface. (Refer to Col. 6, lines 54-56) It is the Examiner's interpretation that 
such teaching provides a material with uniformity. As stated above, determination of 
patentability is based on the product itself. With regards to the ratio comparing the 
diameter of the two fibers, the Examiner maintains the position that the prior art of record 
(SISSON in view of COLLIER IV) meet the preferred disclosed diameters of the present 
invention, therefore, it encompass the claimed range. 

Therefore, claims 1 and 3-7 remain rejected over SISSON in view of COLLIER 
IV herein. 

5. Claims 1 and 3-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over SISSON 
(US 4,107,364) in view of COLLIER IV (US 5,260,126). 

SISSON discloses a cloth structure comprising at least two types of organic polymer 
fibers, at least one of which is elastomeric and at least one of which is elongatable but non- 
elastic. Each of the non-elastic and elastomeric fibers comprises separately melt spun textile 
denier filaments. The elastomeric filaments comprise approximately 10-90%, by weight, of the 
cloth. The reference further teaches that the elastomeric fiber comprises polyurethane. (Refer to 
Abstract; Claims 1-2, 4, 22, 29-31) The reference teaches that at least two separate streams of 
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monofilaments of one or more fiber forming synthetic organic polymers are melt spun through 
one or more preferably linear dies or spinnerettes from one or more extruders. (Col. 6, lines 42- 
47) The reference further teaches that additional layers may be incorporated into the cloth. (Col. 
14, lines 39-42) Example I of the reference teaches a nonwoven elastic cloth made of polyester 
filaments of 3.6 denier and polyester type polyurethane polymer fiber forming elastomer 
filaments of 5.4 denier. (Refer to Col. 15, lines 43-46; Col. 16, line 48; Col. 17, lines 3, 18) It is 
further noted that the reference teaches mixing and intermingling of the filaments prior to 
collection thereof on the forming surface. (Refer to Col. 6, lines 54-56) It is the Examiner's 
position that such teaching will provide a uniform mix of the fibers. As stated below, the prior 
art of would meet the preferred diameter values disclosed in the present invention and ranges that 
fall about the claimed ratio range would be obvious. 

The Examiner further provides COLLIER IV to provide motivation for the use of micron 
level diameters in elastic nonwoven webs of fibers. 

COLLIER, IV et al. discloses elastic nonwoven webs of fibers. The reference teaches 
materials suitable for use in applications such as disposable garments. (Col. 1 , lines 24-26) The 
reference teaches that the elastic nonwoven web of fibers may be a web of meltblown fibers or 
spunbonded fibers. The elastic nonwoven web may also include at least one type of nonelastic 
fibers, for example nonelastic microfibers, which are distributed within or upon the matrix. If 
nonelastic fibers are present in the elastic nonwoven web, the elastic nonwoven web may 
generally include from about 20 percent, by weight, to about 99 percent, by weight, of fibers 
formed from a styrene-poly (ethylene propylene)-styrene blend and from about 1 percent, by 
weight to 80 percent, by weight, of the nonelastic fibers. (Col. 5, lines 1-37) On Table 1 of the 
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reference, some physical properties of the styrene-poly(ethylenepropylene)-styrene block 
copolymer used by the reference are disclosed. (Col. 7) With regards to the average diameter of 
the fibers and the relation of diameters between the elastomeric and nonelastomeric fibers, it is 
the Examiner's interpretation that the teaching of using micro fibers (of diameters of about 100 
microns or less, for example, 0.5-50 microns) reads on the values claimed herein. (Refer to col. 
2, lines 28-33) 

Although SISSON does not explicitly teach the claimed properties of elongation recovery 
rate or separation resistance it is reasonable to presume that these properties are inherent to the 
cloth structure of SISSON. Support for said presumption is found in the use of like materials 
(i.e. a homogeneous blend of continuous elastomeric filaments and non-elastomeric filaments 
produced by melt-spun). The burden is upon Applicant to prove otherwise. In re Fitzgerald 205 
USPQ 594. In addition, the presently claimed property of properties of elongation recovery rate 
or separation resistance would obviously have been present one the SISSON product is provided. 
Note In re Best, 195 USPQ at 433, footnote 4 (CCPA 1977) as to the providing of this rejection 
made above under 35 USC 102. 

Since both references are directed to elastic webs, the purpose disclosed by COLLIER IV 
would have been recognized in the pertinent art of SISSON. 

It would have been obvious at the time the invention was made to a person having 
ordinary skill in the art to modify the diameter of the fiber to be within the microfiber diameter 
range (under 100 microns) with the motivation of providing a material suitable for the 
construction of disposable garments as disclosed by COLLIER IV (Col. 1, lines 1 1-25) It is the 



Application/Control Number: 10/635,424 Page 7 

Art Unit: 1771 

Examiner's position that the prior art encompasses fiber diameters that would provide 
combinations that will read on the claimed ratio. 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Norca L. Torres-Velazquez whose telephone number is 571-272- 
1484. The examiner can normally be reached on Monday-Thursday 8:00-5:00 pm and alternate 
Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terrel Morris can be reached on 571-272-1478. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Norca L. Torres-Velazquez/ 
Primary Examiner, Art Unit 1771 

/N. L. T./ 

September 19, 2007 



